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Illustration 1 

What is the minimum monetary limit prescribed in the Customs law below which no refund shall be 

granted? (ICAI Material) 

Solution   

As per third proviso to section 27(1) of the Customs Act, 1962, the minimum monetary limit 

below which refund cannot be granted is Rs.100. 

 

Illustration 2 

Section 26A of Customs Act, 1962 provides for refund of import duty paid if goods are found 

defective or not as per specifications. Discuss the conditions governing such refund in brief. (ICAI 

Material) 

Solution   

Often, goods imported are found to be defective or not according to specifications. In such cases, 

earlier, the refund of customs duty paid at the time of import could be obtained only if the 

imported goods were physically returned to foreign supplier. Generally, cost of return of the 

rejected goods is heavy and it is economical to dispose of the goods in India itself. Realising this 

practical difficulty, section 26A of Customs Act makes provision for refund of import duty paid if 

goods are found defective or not as per specifications. The refund is admissible if goods are re – 

exported or relinquished and abandoned to the customs authorities or destroyed. Thus, refund is 

possible even if goods are destroyed or relinquished in India without re - exporting the same. 

The section stipulates the following conditions for the refund: 

(i) The goods are found to be defective or otherwise not in conformity with the specification 

agreed upon between the importer and the supplier of goods; 

(ii) The goods have not been worked, repaired or used after importation except where such use 

was indispensable to discover the defects or non-conformity with the specifications; 

(iii) The goods are identified to the satisfaction of Assistant / Deputy Commissioner of Customs 

as the goods which were imported; 

(iv) The importer does not claim drawback under any other provisions of this Act; and  

(v) The goods are exported or the importer relinquishes his title to the goods and abandons them 

to customs or such goods are destroyed / rendered commercially valueless in the presence of 

proper officer in prescribed manner within 30 days from the date on which the order of 

clearance of imported goods for home consumption is made by thep roper officer. This period 

of 30 days can be extended upto 3 months. 

(vi) An application for refund of duty shall be made before the expiry of 6 months from the 

relevant date in prescribed form and manner. 

CHAPTER 9 AUDIT AND REFUND 



CMA VIPUL SHAH CHAPTER 9 AUDIT AND REFUND 

www.vipulshah.org                                                    7559173787                                                                                     9.2 
 

(vii) Imported goods should not be such regarding which an offence appears to have been 

committed under this Act or any other law. 

(viii) Imported goods should not be perishable goods and goods which have exceeded their shelf life 

or their recommended storage before use period. 

 

Illustration 3 

Explain the provisions of Customs Act, 1962 relating to computation of limitation for submission 

of refund application. (ICAI Material) 

Solution   

According to Section 27(1) of the customs Act, 1962, a refund claim should be lodged before the 

expiry of one year from the date of payment of such duty or interest. The period of limitation of 

one year should be computed in the following manner: 

 If the refund claim is lodged by the importer, the time limit should be calculated from the 

date of payment of duty. 

 If the refund claim is lodged by the buyer of imported goods, the time limit should be 

calculated from the date of purchased of goods. 

 In case of goods which are exempt from payment of duty by an ad – hoc exemption, the 

limitation of one year should be computed from the date of issue of such exemption order. 

 Where any duty is paid provisionally, the time limit should be computed from the date 

of adjustment of duty after the final assessment thereof or in case of re – assessment, 

from the date of such judgement / decree / order / direction. 

The time limit of one year is not applicable if duty is paid under protest. Finally, it is worth 

mentioning that above provisions regarding time limit are mandatory and customs authorities 

cannot grant a refund which is filed beyond the maximum permissible period. 

 

Illustration 4 

Explain the doctrine of unjust enrichment with respect to refund of duty . (ICAI Materia) 

Solution   

Customs duty is a levy under Indirect taxation, which implies that the incidence of the customs 

duty paid is generally passed on to the buyer of the goods. When an importer imports goods, he 

has to pay the customs duty on such goods. Similarly, an exporter in case of export goods, if the 

same are subject to export duty, the exporter pays the export duty. This duty is recovered from 

the buyer when the goods are sold by the importer or exporter, as the case may be. In other 

words, the incidence or burden of duty is passed on to the buyer, from whom the importer or 

exporter collects the customs duty paid. Subsequently, if the importer or exporter makes a claim 

for refund of duty paid (due to excess payment) and receives the refund from the Government, 

he would be called to have enriched himself as he collected the duty from his customer also and 

also as refund from the Government. Such enrichment is referred to as ‘unjust enrichment’. 
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Accordingly, the doctrine of ‘unjust enrichment’ implies that no person should enrich himself at 

the cost of others. 

Therefore, wherever there is excess payment of duty, the refund is to be given only to the person 

who has brone the burden of such duty along with interest, if any. When the person who applies 

for refund is not the person who has borne the burden of duty, the refund is paid into a fund 

called ‘Consumer Welfare Fund’. 

Section 28D provides that every person who has paid duty under the customs Act, unless the 

contrary is proved by him, shall be deemed to have passed the full incidence of such duty to the 

buyer, hence the applicant for refund has to refute the presumption of passing on the incidence 

of duty. 

 

Illustration 5 

Mr. N has, over three consignments of 200, 400 and 400 units, imported a total of 1,000 units of 

an article “ZEP”, which has been valued at Rs. 1,150 per unit. The customs duty on this article has 

been assessed Rs.250 per unit. He adds his profit margin Rs.350 per unit and sells the article for 

Rs. 1,750 per unit. 

After one month of selling the entire consignment of article “ZEP”, Mr. N found that there had 

been an error in payment of amount of duty, in which duty for the consignment of 200 units was 

paid as if it was 400 units, resulting in excess payment of duty. Mr. N files an application for 

refund for Rs. 50,000 (200 x 250). Is the bar of unjust enrichment attracted? (ICAI Material) 

Solution   

Mr. N’s invoices show that he collect duty of Rs.250 per unit on 1,000 items. However, he paid duty 

on 200 items more. This payment, in the normal course, was made before the order permitting the 

clearance of the goods. It would be evident from the bill of entry that the amount paid was more 

than the amount of duty assessed. 

Thus Mr. N’s case falls within the exception to unjust enrichment listed at clause (g) of the 

first proviso to section 27(2). He will be able to refute the charge of unjust enrichment. 

Furthermore, clause (a) of the same sub – section provides that the doctrine of unjust enrichment 

will not apply to the refund of duty and interest, if any, paid on such duty if such duty and interest 

to any other person. 

Mr. N’s invoice will show how much duty he collected from his customers, hence he may be 

covered by this clause also to escape the bar of unjust enrichment. 
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Illustration 6 

Acme Sales’ imports were being provisionally assessed pending a verification that the department 

was carrying out. Upon completion of the verification, the assessments were finalized, and Acme 

Sales was asked to pay Rs.12 lakhs, which it paid. After six months, upon detailed scrutiny of the 

verification report and taking legal opinion on it, Acme Sales filed a claim for refund of Rs.8 lakhs 

on the ground that the differential amount should be Rs.4 lakhs only and that there were factual 

errors in the verification report. Was this the correct mode of redressal for Acme Sales? What 

will be likely outcome of the claim? Discuss on the basis of case law on the subject. (ICAI Material) 

Solution   

Acme Sales received an order finalizing provisional assessment on the basis of a verification 

report, and requiring payment of Rs.12 lakhs. They did not contest this order, but made the 

payment, and allowed the appeal period of sixty days to lapse. After appeal became time – barred 

they filed a claim for refund in which they challenged the order. This was a backdoor method of 

seeking relief against the order; it also asked an officer of the same rank to review the order 

passed; and it sought to bypass the time limitation for appeal by presenting the appeal as a claim 

for refund. The Supreme Court has held, in the case of Priya Blue Industries Limited, 2004 

(172) ELT 145 (SC), that such a refund claim is not permissible for all these reasons. A person 

who is aggrieved with an assessment order cannot seek refund without filing an appeal against the 

assessment order. 


